. INTERPRETIVE BULLETIN ==
West Virginia Division of Personnel

FAIR LABOR STANDARDS ACT

DISCLAIMER: This interpretive bulletin shall not be interpreted or construed to supersede
any applicable federal, State, or local law or ordinance, or appointing authority policy. Inthe
case of any inconsistencies it contains, the statutory and regulatory provisions shall
prevail.

.  PURPOSE:

A. The purpose of thisinterpretive bulletin isto provide agencies with an overview of those aspects
of the Fair Labor Standards Act of 1938 (FLSA), as amended, which are most commonly
encountered in the course of business.

B. Thisinterpretative bulletin isintended to provide managers with a general understanding of those
provisions, andisnotintendedtobeall-inclusiveor utilized asaprotocol inaddressing FL SA issues.
Managers should consult with appropriate agency, Department of Labor, and/or Division of
Personnel staff when addressing FL SA issues.

[I.  DEFINITIONS:

A. Exempt Employees: Those employees exempt from all but the record keeping provisionsof the Fair
Labor Standards Act. These employees are not required by law to receive overtime compensation
and are considered as “salaried.”

B. Non-Exempt Employees: Thoseemployeeswhosework isregulated by the Fair Labor StandardsAct
minimum wage, overtime, and record keeping provisions.

1. Theseemployeesare entitled to overtime compensation for all hours worked in excess of 40 in
the workweek.

2. The FLSA requires employers to pay nonexempt employees arate at least equal to the federal
minimum wage and an overtime rate of one-and-one-half timesthe employees’ regular ratesfor
time worked in excess of 40 hours in aworkweek.

3. Most State wage-hour laws are patterned after the FLSA, but some include provisionsthat are
more protective of workers.

C. Non-Exempt Salaried Employees: Thosewho are not exempted from the FL SA minimum wage and
overtime provisions, but who are compensated on aper annum basis. For the purpose of calculating
apremium pay hourly rate, the base annual salary (including annual increment payment) isdivided
by the 2,080 work hours of the year (40 hours per week times 52 weeks per year) and multiplied by
1.5.

D. Gap Time: The difference between the work hours, which are less than 40 hours, that an employee
normally works and the 40-hour point beyond which the FSLA requires overtime to be paid. For
example, if an employee’ snormal workweek is 35, 37%%, or 38 hours, the “gap time” would be those
hours between 35, 37%, or 38 hours, respectively, and 40 hours.
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lll.  INTERPRETIVE MATERIAL

A. Exclusions. Certain employees are not covered under the FLSA. These are employees who are not
subject to the civil service laws of the State and who:

1. Hold apublic elective office;
2. Are selected as a member of the personal staff by a public elective office holder;

3. Are appointed by a public elective office holder to serve on a policy-making level or as an
immediate advisor; or

4. Are an employee of the Legislative Branch of same government (and who is not employed by
the legislative library).

B. Misclassifying employeesfor purposes of complying with federal and State wage-hour laws can be
a costly mistake. Employers who mistakenly classify nonexempt employees as exempt can be
requiredto pay finesand back wages due employees; however, an employer can help minimizethese
risks by establishing procedures governing who is responsible for classifying employees and how
classification decisions are made.

C. WhiletheFLSA includesawidevariety of partial and complete exemptionsfrom itsminimumwage
and overtime requirements, most employer classification procedures are confined to evaluating an
employee’ sstatus under the FL SA’ s so-called white-collar exemptionsfor executive, professional,
and administrative employees. Appended isaWhite-Collar Exemption Worksheet, which provides
a general guide to determining employee status.

D. Anemployeeof apublic agency who otherwise meetsthe salary basisrequirements of Sec. 541.602
shall not be disqualified from exemption under Sec. 541.100, 541.200, 541.300, or 541.400 on the
basis that such employee is paid according to a pay system established by statute, ordinance, or
regulation, or by a policy or practice established pursuant to principles of public accountability,
under which the employee accrues personal leave and sick leave, and which requires the public
agency employee’'s pay to be reduced or such employee to be placed on leave without pay for
absencesfor personal reasonsor because of illnessor injury of lessthan onework-day when accrued
leave is not used by an employee because:

1. Permission for its use has not been sought or has been sought and denied,;
2. Accrued leave has been exhausted; or
3. The employee chooses to use leave without pay.
E. Deductionsfrom the pay of an employee of a public agency for absences due to a budget-required

furlough shall not disqualify the employeefrom being paid on asalary basisexcept in the workweek
in which the furlough occurs and for which the employee’s pay is accordingly reduced.
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F. State agencies and county health departments affiliated with the West Virginia Division of
Personnel shall comply with all applicable provisions of the Fair Labor Standards Act, 29 U.S.C.
201, et seq. and its regulations 29 C.F.R. Chapter V, including, but not limited, to the following:

1. Working Time: The FLSA does not require
a. Extrapay for Saturdays, Sundays, or holidays, as such.
b. Pay for vacations or holidays, or severance pay.
c. Discharge notices.

d. Limits on the number of hours of work for persons 16 years of age or over, as long as
overtime pay provisions are met.

e. Time off for holidays or vacations.

2. Overtime: The FL SA requiresthat covered, nonexempt employeesreceive not lessthan oneand
one-half times their regular rates of pay for hours worked in excess of 40 during a workweek.
A workweek consists of 7 consecutive 24-hour periods, i.e., 168 consecutive hours, designated
by the employer. However, a public agency which is a state, a political subdivision of a state,
or an interstate governmental agency, may provide compensatory time off in lieu of monetary
overtime compensation.

3. Compensatory Time: Compensatory timereceived by an employeein lieu of cash must be at the
rate of not less than one and one-half hours of compensatory time for each hour of overtime
work, just asthe monetary ratefor overtimeiscalculated at the rate of not lessthan one and one-
half timestheregular rate of pay. The Act requires an agreement or under standing between the
employer and employee prior to the performance of work.

4. On-Call Time: An employee who is required to remain on call on the employer’s premises or
so close thereto that he or she cannot use the time effectively for his or her own purposes is
workingwhile“oncall.” Anemployeewhoisnot required to remain ontheemployer’ spremises
but is merely required to leave word at his or her home or with company officials where he or
she may be reached is not working while on call.

5. Rest Periods: Rest periods of short duration, running from five minutesto about 20 minutes, are
common. They promote the efficiency of the employee and are customarily paid for asworking
time. They must be counted ashoursworked. Compensabl etime of rest periods may not be of f set
against other working time such as compensable waiting time or on-call time.

6. Meal Periods:
a. Bonafide meal periods are not work time as long as:
1) The employee is completely relieved from duty (uninterrupted). The employee is not

relieved if he or she is required to perform any duties, active or inactive (subject to
interruption);
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2) The period is long enough to allow the employee to use it for eating a meal. Thirty
minutes is long enough to qualify as a bona fide meal period; and

3) The period occurs at a scheduled hour or within a specified period at a time of day
suitable for a normal meal period.

b. Bonafide meal periods do not include coffee breaks or time for snacks.

1) These are rest periods. The employee must be completely relieved from duty for the
purposes of eating regular meals.

2) Ordinarily, 30 minutes or more is long enough for a bona fide meal period. A shorter
period may be long enough under special conditions.

3) The employee is not relieved if he or she is required to perform any duties, whether
active or inactive, while eating. For example, an office employee who isrequired to eat
at his desk or a factory worker who is required to be at his machine is working while
eating.

4) It isnot necessary that an employee be permitted to leave the premises if he or sheis
otherwise completely freed from duties during the meal period. Unless an agency
advises employees that meal periods are subject to interruption, paid meal periodsare
not authorized.

7. Sleeping Time: If an employee’ stour of duty islessthan 24 hours, periods during which he or
sheispermitted to sleep are compensableworking time, aslong as he or sheison duty and must
work when required. Allowing employees to sleep when they are not busy does not render the
time “sleep time;” nor does the furnishing of facilities to sleep, as long as the employee is still
on duty.

8. Travel Time

a. The Portal-to-Portal Act (29 U.S.C. 8254(a)(1) specifically excludes from compensation
time spent “walking, riding or traveling to and from the actual place of performance of the
principal activity” of an employee and time spent in “activities which are preliminary or
postliminary” to the principal activity. Travel time at the beginning or end of the workday,
therefore, is not compensable. Note, however, that under the Portal-to-Portal Act, an
employer must compensate employees for such timeif agreed to in a contract or collective
bargaining agreement, or if it is customary to do so.

b. Excluding normal commuting time, the general rule is that employees should be compen-
sated for all travel unlessit is overnight, outside of regular working hours, on a common
carrier, where no work is done. Travel as a passenger outside of normal work hours is,
generally, not working time. Of course special rules can apply to special situations. Travel
during normal working hoursis considered as work time.

9. Training Programs, Lectures, and Meetings: The compensability of employee time spent in
training programs, lectures, labor-management committee meetings, and safety meetings is
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addressed in the regulations (29 C.F.R. §785.27, §785.28, & §785.29). All of the following 4
general principles must be met for the activity not to be counted as working time:

a. Attendance must occur outside the employee’s regular working hours; and

b. Attendance is in fact voluntary; and

¢. The employee must do no productive work while attending; and

d. The program, lecture, or meeting should not be directly related to the employee’s job if it
aids the employee in handling his or her present job better, as distinguished from teaching
the employece another job or a new or additional job skill.

The Equal Pay Act (EPA) was enacted in 1963 as anamendment to the FLSA. The EPA prohibits

discrimination between employees on the basis of sex regarding the compensation received by

employees within an establishment for work performed under similar working conditions that
requires equal skill, effort, and responsibility.

. Child Labor: The FLSA contains provisions regulating child labor that prescribe both minimum

wages and maximum hours to be worked. Lower minimum ages for workers are permitted in
certain occupations.

. Unauthorized Work: Employees who, with the knowledge or acquiescence of their employer,

continue to work after their shiftis over, albeit voluntarily, are engaged in compensable working
time. The reason for the work is immaterial; as long as the employer “suffers or permits”
employees to work on its behalf, proper compensation must be paid.

IV. REFERENCE: 29 U.S.C. 201-219.

V. EFFECTIVE DATE: January 1, 2000 (This cffective date refers to the original Policy DOP-P20,
Fair Labor Standards Act for Public Employees).

VI. REVISIONS:
A. Previous Revision: October 1, 2004 (NOTE: Replaced Policy DOP-P20).

B. Latest Revision: December 1, 201 1.

VIl. BULLETIN NUMBER: DOP-BS.

Approved and Issued By:

ﬂiﬁ? o (0

Sara P. Walker, Director of Personnel

Date Signed: November 30, 2011
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FAIR LABOR STANDARDS ACT FOR PUBLIC EMPLOYEES
WHITE-COLLAR EXEMPTION WORKSHEET

Employee's Job

Name: Title:
Employee’s

Department: Supervisor:

Instructions. Complete this form after reviewing the employee's current job description and consulting
with the employee’ s supervisor. Employees can be classified as exempt under one or more of the following
exemption categories. executive; administrative; professional ; computer-related; outside sales; and, highly
compensated. To qualify under any one of these exemptions, all items must be answered in the affirmative
for the respective exemption test.

NOTE: Only salaried employees are eligible for the “white collar” exemption.

EXECUTIVE EMPLOYEES

To qualify for the executive employee exemption, all of the following tests must be met:

e Theemployee must be compensated on asalary basis (asdefined in theregulations) at arate not lessthan
$455 per week

e The employee's primary duty must be the managing of the enterprise, or managing a customarily
recognized department or subdivision of the enterprise

e The employee must customarily and regularly direct the work of at least two or more other fulltime
employees or their equivalent, and

o Theemployee must have the authority to hire and fire other employees, or the employee’ s suggestions
and recommendations as to the hiring, firing, advancement, promotion or any other change of status of
other employees must be given particular weight

NOTE: Under aspecial rulefor business owners, an employee who owns at least a bona fide 20-percent equity
interest in the enterprise in which employed, regardless of the type of business organization (e.g., corporation,
partnership, or other), and who is actively engaged in its management, is considered a bona fide exempt
executive.

ADMINISTRATIVE EMPLOYEES

To qualify for the administrative employee exemption, al of the following tests must be met:

o Theemployee must be compensated on asalary or fee basis (as defined in the regulations) at arate not
less than $455 per week
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e Theemployee sprimary duty must be the performance of office or non-manual work directly related to
the management or general business operations of the employer or the employer’s customers, and

e The employee's primary duty must include the exercise of discretion and independent judgment with
respect to matters of significance

NOTE: The administrative exemption is also available to employees compensated on asalary or fee basisat a
rate not |less than $455 a week and whose primary duty is performing administrative functions directly related
to academic instruction or training in an educational establishment. Academic administrative functionsinclude
operationsdirectly inthefield of education, and do not includejobsrelating to areas outside the educational field.
Employees engaged in academic administrative functions include: the superintendent or the head of an
elementary or secondary school system, and any assistants responsible for administration of such matters as
curriculum, quality and methods of instructing, measuring and testing the learning potential and achievement of
students, establi shing and maintai ning academi c and grading standards, and other aspectsof theteaching rogram;

the principal and any vice-principals responsible for the operation of an elementary or secondary school’

department heads in institutions of higher education responsible for the various subject matter departments;

academic counselors and other employees with similar responsibilities.

Whether they work for an insurance company or other type of company, insurance claims adjustors generally
meet the duties requirementsfor the administrative exemption and are not entitled to overtime pay if their duties
include activities such as interviewing insureds, witnesses and physicians; inspecting property damage;
reviewing factual information to prepare damage estimates; eval uating and making recommendationsregarding
coverage of claims; determining liability and total value of a claim; negotiating settlements; and making
recommendation regarding litigation. The status of an insurance claims adjuster, however, does not rely on the
“claimsadjuster” job title alone. There must be a case-bycase assessment to determine whether the employee’s
duties meet the requirements for the exemption.

Employees in the financial services industry generally meet the duties requirements for the administrative
exemption and are not entitled to overtime pay if their duties include work such as collecting and analyzing
information regarding the customer’ sincome, assets, investmentsor debts; determiningwhichfinancial products
best meet the customer’ sneedsand financial circumstances; advising the customer regarding the advantagesand
disadvantages of different financial products; and marketing, servicing or promoting the employer’s financia
products. However, an employee whose primary duty is selling financial products does not qualify for the
administrative exemption. In applying the exemption, it does not matter whether the employee’s activities are
aimed to an end user or an intermediary. The status of financial services employeesis based on the duties they
perform, not on the identity of the customer they serve.

PROFESSIONAL EMPLOYEES

Learned Professional
To qualify for the learned professional employee exemption, all of the following tests must be met:

e The employee must be compensated on asalary or fee basis (as defined in the regulations) at arate not
less than $455 per week
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e Theemployee' sprimary duty must be the performance of work requiring advanced knowledge, defined
as work which is predominantly intellectual in character and which includes work requiring the
consistent exercise of discretion and judgment

e The advanced knowledge must be in afield of science or learning, and

e Theadvanced knowledge must be customarily acquired by aprolonged course of specializedintellectual
instruction

NOTE: Teachers are exempt if their primary duty is teaching, tutoring, instructing, or lecturing in the activity
of imparting knowledge, and if they are employed and engaged in this activity as a teacher in an educational
establishment. Exempt teachersinclude, but arenot limitedto, regul ar academi c teachers; kindergarten or nursery
school teachers; teachers of gifted or disabled children; teachers of skilled and semi-skilled trades and
occupations; teachers engaged in automabile driving instruction; aircraft flight instructors; home economics
teachers; and vocal or instrument music teachers. The salary and salary basis requirements do not apply to bona
fide teachers.

An employee holding avalid license or certificate permitting the practice of law or medicine is exempt if the
employee is actually engaged in such a practice. An employee who holds the requisite academic degree for the
general practice of medicineis aso exempt if he or she is engaged in an internship or resident program for the
profession. The salary and salary basis requirements do not apply to bonafide practitioners of law or medicine.

Registered nurseswho are paid on an hourly basis should receive overtime pay. However, registered nurseswho
are registered by the appropriate state examining board generally meet the duties requirements for the learned
professional exemption, and if paid on a salary basis of at least $455 per week, may be classified as exempt.
Licensed practical nursesand other similar health care employees, however, generally do not qualify as exempt
learned professional s, regardless of work experience and trai ning, because possession of aspecialized advanced
academic degreeis not astandard prerequisite for entry into such occupations, and are entitled to overtime pay.

Technologists and technicians, such as engineering technicians, ultrasound technologists, licensed veterinary
technicians, avionics technicians and other similar employees are not exempt under Section 13(a)(1) from the
minimum wage and overtime requirements of the FL SA becausethey generally do not meet the requirementsfor
the learned professional exemption. Technol ogists and technicians do not meet the requirementsfor the learned
professional exemption because they do not work in occupations that have attained recognized professional
status, which requires that an advanced specialized degree is a standard prerequisite for entrance into the
profession.

Creative Professional
To qualify for the creative professional employee exemption, all of the following tests must be met:

e The employee must be compensated on a salary or fee basis (as defined in the regulations) at arate of
not less then $455 per week, and

e The employee's primary duty must be the performance of work requiring invention, imagination,
originality or talent in arecognized field of artistic or creative endeavor
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COMPUTER-RELATED OCCUPATIONS

To qualify for the computer employee exemption, the following tests must be met:

e Theemployee must be compensated either on asalary or fee basis, asdefined intheregulations, at arate
not less than $455 per week or, if compensated on an hourly basis, at arate not |ess than $27.63 an hour

e The employee must be employed as a computer systems analyst, computer programmer, software
engineer or other similarly skilled worker in the computer field performing the duties described below

e Theemployee's primary duty must consist of:

= Theapplication of systems analysistechniques and procedures, including consulting with users, to
determine hardware, software or system functional specifications?

= The design, development, documentation, analysis, creation, testing or modification of computer
systemsor programs, including prototypes, based onandrel atedto user or systemdesign specifications?

= The design, documentation, testing, creation or modification of computer programs related to
machine operating systems? Or

= A combination of the aforementioned duties, the performance of which requires the same level of
skills?

NOTE: The computer employee exemption does not include employees engaged in the manufacture or repair
of computer hardware and related equipment. Employees whose work is highly dependent upon, or facilitated
by, theuse of computersand computer softwareprograms(e.g., engineers, draftersand othersskilledin computer-
aided design software), but who are not primarily engaged in computer systems analysis and programming or
other similarly skilled computer-rel ated occupationsidentifiedinthe primary dutiestest described above, arealso
not exempt under the computer employee exemption.

OUTSIDE SALES

To qualify for the outside sales employee exemption, all of the following tests must be met:

e The employee's primary duty must be making sales (as defined in the FLSA), or obtaining orders or
contracts for services or for the use of facilities for which a consideration will be paid by the client or
customer, and

o Theemployee must be customarily and regularly engaged away from the employer’ s place or places of
business

NOTE: Thesaary requirementsof theregulation do not apply to the outsi de salesexemption. An employeewho
does not satisfy the requirements of the outside sales exemption may still qualify as an exempt employee under
oneof theother exemptionsallowed by Section 13(a)(1) of the FL SA and the Part 541 regulationsif all thecriteria
for the exemption is met.
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Promotion work may or may not be exempt outside sales work, depending upon the circumstances under which
itisperformed. Promotional work that isactually performed incidental to andin conjunction with an employee’s
own outside sales or solicitationsis exempt work. However, promotion work that isincidental to salesmade, by
someone else is not exempt outside sales work. Drivers who deliver products and also sell such products may
qualify as exempt outside sales employees only if the employee has a primary duty of making sales. Several
factors should be considered in determining whether a driver has a primary duty of making sales, including a
comparison of the driver’s duties with those of other employees engaged as drivers and as salespersons, the
presence or absence of customary or contractual arrangements concerning amounts of productsto be delivered,
whether or not the driver has a selling or solicitor’s license when required by law, the description of the
employee’ s occupation in collective bargaining agreements, and other factors set forth in the regulation.

HIGHLY COMPENSATED EMPLOYEES

Theregulationscontainaspecia rulefor “highly compensated” workerswho are paid total annual compensation
of $100,000 or more. A highly compensated employee is deemed exempt under Section 13(a)(17) if:

e Theemployee must earn total annual compensation of $100,000 or more, which includes at |east $455
per week paid on asalary basis

e Theemployee' s primary duty must include performing office or non-manual work, and

e Theemployeemust customarily andregularly perform at | east oneof theexempt dutiesor responsibilities
of an exempt executive, administrative or professional employee identified in the standard tests for
exemption

NOTE: Anemployee may qualify asan exempt highly-compensated executiveif the employee customarily and
regularly directs the work of two or more other employees, even though the employee does not meet all of the
other requirements in the standard test for exemption as an executive.
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FAIR LABOR STANDARDS ACT FOR PUBLIC EMPLOYEES
FREQUENTLY ASKED QUESTIONS (FAQ)

1. Are State employees covered under the overtime standards contained in West Virginia Code
21-5C-1 et seq.?

West VirginiaCode 21-5C-1(e) provides, in pertinent part, that, an “employer” for minimum wage
and maximum hours purposes, “includes the state of West Virginia, its agencies, departments and
all itspolitical subdivisions. . “ Subsection (€) provides, however, that employer “shall not include
any individual, partnership, association, corporation, person or group of persons or similar unit if
eighty percent of the persons employed by him are subject to any federal act relating to minimum
wage, maximum hours and overtime compensation.” Adkinsv. City of Huntington, 445 S.E.2d 500
(W. Va. 1994), held, in pertinent part, that all entities qualifying as an employer under subsection
(e) are entitled to the exemption, provided that eighty percent of their employees are subject to
federal wage and hour laws. The finding in Adkins may be reasonably applied to conclude that the
State of West Virginia, asan employer, isnot subject to overtime pay requirementsimposed by West
VirginiaCode 21-5C-3(a), asat |east eighty percent of State employees are subject to the overtime
compensation provisions of the federal Fair Labor Standard Act (FLSA).

2. Do State labor laws super sede the federal Fair Labor Standards Act (FLSA)?

State labor laws cannot supersede the FL SA; however, any State law or municipal ordinance which
establishes more restrictive wage and hour requirements than the FLSA is permitted, and will be
enforced unless the State law itself specifies that it is not applicable

3. Areall workerscovered under the FL SA?

Certain workers are not covered under the FLSA. They include el ected officials and their personal
staffs, political appointees, and legal advisors, but not the staff of persons appointed by elected
officials [29 U.S.C. 203(e)(2)©)].

4. What isthe difference between a non-covered and an exempt employee, under FL SA?

Non-covered employees are not bound by any provisions of the FLSA. Exempt employees, while
covered by the FLSA, are exempt from the minimum wage and overtime provisions of the Act.
Records are required to be kept for exempt employees, whereas there is no FLSA record keeping
requirement for non-covered employees under the FLSA. Non-covered and exempt employees are
basically treated the same under the FLSA, except for record keeping requirements.

5. Doesan exemption from civil service cover age automatically exempt an employeefrom FL SA
minimum wage and overtime cover age?

No. Civil service coverage is not a consideration in any of the FLSA “white collar” exemptions.
Employees of non-covered agencies may be exempt or non-exempt - dependent upon their pay and
job duties. The same applies for employees of covered agencies.

6. Would the Governor’s personal secretary be considered a non-covered employee?

Membersof the personal staff of elected officialsare not covered under the FLSA. To be considered
a personal staff member, the individual must be (1) under the direct supervision of the selecting
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elected official, in this case the Governor; (2) haveregular contact with the official; and (3) not fall
within the civil service laws of the employing agency. The regulations specifically state that a
personal secretary may fall within this exception so long as the above conditions are satisfied [29
C.F.R. 553.11(b)].

7. Areregistered nurses considered exempt employees? What about practical nurses?

Registered nurses who are paid on an hourly basis should receive overtime pay. However, nurses
who are registered by the West Virginia Board of Examiners for Registered Professional Nurses
generally meet the duties requirements for the learned professional exemption, and if paid on a
salary basis of at least $455 per week, may be classified as exempt. Licensed practical nurses and
other similar health care employees, however, generally do not qualify as exempt learned profes-
sionals, regardless of work experience and training, because possession of a specialized advanced
academic degree is not a standard prerequisite for entry into such occupations, and are entitled to
overtime pay [29 U.S.C 541.301(e)(2)].

8. Canapersonwhoisdoingprofessional work, but doesnot haveadegr ee, beconsider ed exempt
under the professional category?

It depends to some extent on what the “ professional work” is. A degree may be an indicator, but is
not necessarily the determining factor. “ Professionals’ include licensed teachers, computer pro-
grammersand software professional s, and creative artists. Other than those categories, however, an
advanced degree is ordinarily required for one to qualify as a “professional.” The Department of
Labor (DOL) might make allowances for life experiences, but is very careful not to eviscerate the
professional exemption. The employee may, however, well be ableto qualify under the administra-
tive category, since there is no specific education requirement.

9. Would working supervisorsor foremen be considered exempt under the executive category?

A working supervisor or foreman may meet the test for executive exemption if: the employee is
compensated on a salary basis at arate not less than $455 per week; the employee’s primary duty
is managing the enterprise, or managing a customarily recognized department or subdivision of the
enterprise; the employee customarily and regularly directs the work of at least two or more other
full-time employees or their equivalent; and, the employee has the authority to hire and fire other
employees, or the employee’ s suggestions and recommendations as to the hiring, firing, advance-
ment, promotion or any other change of status of other employees is given particular weight.

10. Must employees be paid for the time they spend waiting to punch in on the time clock?

Most “preliminary” and “ postliminary” activities outside an employee’ s principal activities are not
considered compensable. They are only compensable if there is a contract, custom, or practice to
pay for such time. Such activities would include checking in or out or waiting in line to do so,
changing clothes, washing up or showering, and waiting in line to receive pay checks, unless
required by the nature of the job [29 C.F.R. 790.7(g)]. To the extent that such waiting timeis “de
minimis” (i.e., very minor, such asone or 2 minutes), it would not normally haveto be compensated,
in any case.
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11. Must employees who come in early to work be paid for that time?

The conditionsunder which the employee comesinto work early would determinewhether that time
would be considered working time. If an employee comes in early and reads a book until the time
the workday begins, this time is not working time. However, if the employee comesin early and
beginsworking or performing preliminary tasks necessary to the job, and the employer knows that
the employee is working, the time is working time (29 C.F.R. 785.11).

12. Are employees entitled to be paid for lunch timeif they eat at their desks?

If an employeechoosesto eat at hisor her desk andiscompletely relieved from duty, that timewould
not be considered working time so long as no work is performed. However, if an employee is
required to eat at hisor her desk, the time would be considered working time (29 C.F.R. 785.19 and
21-3-10a). Becareful of employeeswho voluntarily eat at their desks, but answer phonesor perform
other work. They are“working,” eventhoughitisvoluntary ontheir part. Unless an agency advises
employees that meal periods are subject to interruption, paid meal periods are not authorized.

13. When must breaks and meal periods be given?

The FL SA does not require breaks or meal periods to be given to workers. West Virginia Code 21-
3-10a provides that during the course of a workday of 6 or more hours, all employers shall make
available for each of their employees, at least 20 minutes for meal breaks, at times reasonably
designated by the employer. This provision shall berequired in all situations where employees are
not afforded necessary breaks and/or permitted to eat lunch while working.

14. Are coffee breaks considered working time?

Coffee breaks and snack breaks are compensable rest periods and cannot be excluded from hours
worked as bonafide meal periods. These rest periods must be counted as hours worked if they last
20 minutes or less (29 C.F.R. 785.18).

15. Isextra pay required for weekend or night work?

Extra pay for working weekends or nights is a matter of agreement between the employer and the
employee (or the employee’ srepresentative). The FLSA does not require extra pay for weekend or
night work. However, the FL SA doesrequirethat covered, nonexempt workersbe paid not lessthan
time and one-half the employee’ s regular rate for time worked over 40 hours in a workweek.

16. Is on-call time considered working time?

The issue of pay for on-call time depends largely upon the employee’s freedom while on call,
including how quickly he or sheisrequired to respond to the call. If the employee can come and go
freely while on call, that time is not compensable (29 C.F.R. 785.17). If the employee, however,
must remain on or closeto the employer’ s premises and cannot use the time freely, the time may be
considered working time and could be compensable (29 C.F.R. 785.17). An employee who is
required to carry acell phone, or beeper, or who is allowed to leave a message where he or she can
be reached would not normally be compensated for that on-call time, unless a very short response
time, e.g., within afew minutes, is required and such a response period is unreasonable.
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17. Dohoursspent beingtreated (at the suggestion of theemployer) for an on-the-job injury count
asworking time?

Time spent by an employee waiting for and receiving medical attention at the direction of the
employer during the employee’s normal working hours on days when the employee is working
would be considered working time (29 C.F.R. 785.43).

18. Are sleeping periods considered working time?

The FLSA regulations (29 C.F.R. 785.20) establish three general policies regarding sleeping time.
For employees on tours of duty of less than 24 hours, sleeping time is compensable as long as the
employeeison duty during that period and must work when required. For employees who work 24
hours or more, up to 8 hours of sleeping time can be excluded from compensable working time if:

An expressed or implied agreement excluding sleeping time exists (this means simply
informing the employee of your practice to exclude such time);

Adequate sleeping facilities for an uninterrupted night’s sleep are provided;

Atleast 5 hoursof sleepispossibleduring the schedul ed sleeping period (though the 5 hours
need not be consecutive hours); and

Any interruption to that period will be considered working time.

Firefighters, police officers, and other public safety personnel who are on duty exactly 24 hours
cannot have their sleeping time excluded (29 C.F.R. 553.15). They must work duty shiftsin excess
of 24 hours before sleeping time can be excluded.

19. Are paid sick days, vacation days, holidays, etc., considered compensable working time?

The FLSA does not require payment for nonworking time such as holidays, sick leave, vacations,
or jury duty for nonexempt employees.

20. When isdouble time due?

The FLSA has no requirement for double time pay. This is a matter of agreement between an
employer and employee (or the employee’s representative).

21. When isovertime due?

For covered, nonexempt employees, the FLSA requires overtime pay at arate of not less than one
and one-half times an employee’ s regular rate of pay after 40 hours of work in aworkweek. Some
exceptions to the 40 hours per week standard apply under special circumstances to police officers
and fire fighters employed by public agencies and to employees of hospitals and nursing homes.

22. Given a Sunday through Saturday workweek, does an employer have to pay overtimeto an
employee who took 8 hours sick leave on Monday but was then required to work 8 hours on
Saturday? The employee stotal work time for the week was 40 hour s plus 8 hourssick leave.

No. The FLSA requirement to pay premium rates (time and one-half) for hours worked over 40 in
aweek applies only to the time the employee actually spends working. Sick leave time, even if the
employer pays the employee for the hours, is not considered hours worked. Other types of non-
compensable time, such as holidays, annual leave, weather-related absences and jury duty, are
treated the same way as sick leave.
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23. If an employee works 40 hours during the week and then volunteers to help paint a State
building on the weekend, would he or she have to be paid overtime?

If theemployeetruly “volunteered” to work on the weekend without contemplation of pay, then that
timewould not be compensable. However, an empl oyee cannot work for the sameemployer asanon-
paid volunteer doing the sametype of work for which he or sheispaid. In addition, such “volunteer”
work is deemed suspect by the DOL, and the State would be required to demonstrate that the State
neither solicited nor induced the employee to volunteer histime [29 U.S.C. 203(e)(4)(A)].

24. Must exempt employees who work overtime be paid for that overtime?

Exempt employees are not subject to the overtime provisions of the FLSA. Such workers need not
be paid overtime. Employers may choose to pay overtime or compensatory time if they wish, but
they are not required to do so by the FLSA.

25. Must an employee receive premium pay of time-and-one-half for working on holidays?

Thereisnorequirement under the FLSA, and it isnot State policy, that employeesbegiven premium
pay for holidays, weekends, or evening shifts. Overtime isonly required for time actually worked
in excess of 40 hours per week.

26. Must the actual overtime pay be included in the paycheck for the pay period in which the
overtime was wor ked?

TheFL SA doesnot mandatewhen employeesareto be paid. However, adelay beyond the pay period
after the period in which the work was performed would most likely not pass muster withthe DOL.

27. Can compensatory time be substituted for overtime pay with prior agreement of the em-
ployee?

Under the 1985 Amendments to the Fair Labor Standards Act, state and local governments may
award compensatory timeinstead of paying overtime. However, there are certain stipulationsin the
use of comp time. First, comp time must be awarded at time-and-a-half for hours worked over 40.
Second, law enforcement, fire protection, emergency response, and seasonal employees can accrue
480 hoursof comp timebefore any overtime payment must be made. All other employeescan accrue
up to 240 hours of comp time.

28. How are vacation pay, sick pay, and holiday pay computed, and when are they due?

The FL SA does not require payment for time not worked, such asvacations, sick leave, or holidays
(federal or otherwise). These benefits are matters of agreement between an employer and an
employee (or an employee’s representative).

29. Islongevity pay (annual increment) included in the regular rate of pay?

Y es. The FLSA requiresinclusioninto the regular rate of pay of “all remuneration for employment
paid to, or on behalf of, the employee,” except for:

Sums paid as gifts or discretionary bonuses (longevity pay is not discretionary).

Payments made for occasional periodswhen no work is performed dueto vacation, holiday
or illness.
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Sums paid for benefit plans, including profit-sharing plans or trusts providing similar
benefits.

Contributions pursuant to abonafide plan for providing old-age, retirement, life, accident,
or health insurance or similar benefits.

Premium pay for hoursin excess of 8 in aday or in excess of 40 in aweek or in excess of
the employee’ s normal working hours.

Premium pay of at least time-and-one-half for work on Saturdays, Sundays, and other
special days.

Premium pay of at |east time-and-one-half for hoursin excess of the basic day or workweek
established in a collective bargaining agreement or employment contract.

Thus, annual increment pay would be included in the regular rate.

30. How is severance pay calculated and when isit due?

The FL SA requires payment of at |east the minimum wage for all hoursworked in aworkweek and
time and one-half an employee’ sregular rate for time worked over 40 hoursin aworkweek. There
is no requirement in the FLSA for severance pay. West Virginia Code 29-6-10(12) provides for
severance pay in cases of involuntary discharge for cause.

31. If employees are not paid for their meal breaks, do those hours count as hours worked for
overtime purposes?

No. Only hoursactually worked are counted toward the maximum 40 hoursin theworkweek. Unless
an agency advises employeesthat meal periods are subject to interruption, paid meal periodsare not
authorized.

32. If an employee regularly works less than 40 hours in a workweek, does the FL SA require
additional compensation for “extra” hoursworked, up toand including 40 in the work week?

No. Classified State employees are paid an annual salary, which is base compensation for 40 hours
per week, 52 weeks per year (2,080 hours per year). Consequently, no additional compensation is
required unless the employee exceeds 40 work hoursin the workweek. See, Monahan v. County of
Chesterfield, Virginia, 95 F.3d 1236 (4th Cir. 1996), Braddock v. Madison County, Ind., 34
F.Supp.2d 1098 (S.D.Ind. 1998). For example, FLSA does not require that an employee who
regularly works 37 %2 hours in aworkweek receive additional compensation for working 40 hours
in aparticular work week. If an agency has employees who are not in the classified service, and the
agency has statutory authority to set work hours and compensation, then the agency may set an
employee’s workweek at less than 40 hours. Should the agency do so, then they must provide
straight-time compensation for the hours worked between the “regular” work week and a 40 hour
workweek and, of course, time and one-half for all hours worked in excess of 40 in the workweek.

33. Who establishes the hours of work for classified employees?

West VirginiaCode 29-6-10(2) veststhe Division of Personnel with authority to establish apay plan
for all employeesin the classified service. The Division’s Pay Plan establishes annual salaries for
classified employees. Full-timeclassified employeesare compensated by their base pay for 40 hours
of work in each workweek.
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Consequently, the employee who regularly works less than 40 hours in a workweek is not due
additional compensation for “extra’ hours worked when the total hours do not exceed 40 hoursin
the workweek (Monahan, 95 F.3d at 1266, 1277).

34. If an employeewho normally workseight hour s per day, Monday through Friday, isrequired
to work 10 hours per day, Monday through Thursday, and calls off sick on Friday, is the
agency obligated topay for eight hourssick leaveon Friday, for atotal of 48 hoursin theweek?

No. Toavoid overtimeor premium pay, the schedul e of an employeewho accumul ates 40 paid hours
prior to the end of hisor her normal work week should be adjusted to end hisor her work week upon
the 40th hour. No leave should be paid beyond 40 hours in the work week.

35. What isthe correct method for compensating for travel time on an employee’s scheduled off
day?

Travel that keeps an employee away from home overnight istravel away from home. Travel away
from home is clearly work time when it cuts across the employee’s work day. The employee is
simply substituting travel for other duties. Thetime is not only hours worked on regular working
days during normal working hours, but also during the corresponding hours on non-working days.
Thus, if an employeeregularly worksfrom 9:00 AM to 5:00 PM, from Monday through Friday, the
travel time during these hours is work time on Saturday and Sunday as well as on the other days.
Regular meal period timeisnot counted. The Department of Labor does not consider aswork time
that time spent in travel away from home outside of regular working hours as a passenger on an
airplane, train, boat, bus, or automobile.

36. Does the break time for nursing mothersto express milk have to be paid break time?

Nonexempt empl oyees must be provided reasonabl e break timeto express milk for her nursing child
for 1 year after the child’ s birth each time such employee has need to expressthe milk. Employers
are not required under the FL SA to compensate nursing mothers for breaks taken for the purpose
of expressing milk. However, where employers already provide compensated breaks, an employee
who usesthat break timeto express milk must be compensated in the same way that other employees
are compensated for break time. In addition, the FLSA’s general requirement that the employees
must be completely relieved from duty or else the time must be compensated as work time applies.
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